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Comptroller of Publlc Accounts

Capitol Station Re: Whether Comptroller of

Austin, Texas Publiec Accounts has the
power to invoke against
the taxpayer the $25
penalty provided in Sec-
tion 12 of Article 7047
1-1, VC3 (providing an
excise tax on the sale
of radio and television
sets) and require its
payment under the bond

Dear Mr. Calvert: without a court Jjudgment.

We quote from your opinion request as follows:

"Section 6 (a) of House Bill 630, Acts of the Regular
Session of the 54th Leglslature provides in part as
follows:

'"The said bond shall be payable to the State of
Texas, and conditioned upon the full, complete, and
falthful performance by the retaller of all the condi-
tions and requirements imposed upon him by this act,
or the rules and regulations of the Comptroller pro-
mulgated hereunder, on a form tc be prescribed by the
Comptroller expressly providing for the performance of
sald obligations, and the remittance and/or payment at
Austin, Travis County, Texas, of all taxes collected
and requlred to be collected for the use and benefit
of the State, all taxes due upon the use of radios or
television sets by sald retaller, and all costs, pen-
alties, and interest provided in thils Act, provided,
however, that in any event the total of all recoveries
under such bond for any and all breaches of its condi-
tlons occurrlng at any time while 1t remains in force
to support a permit, shall not for any fiscal year
exceed the penal sum named thereln, . . .!

"Section 12 provides in part as follows: -

I'If any person affected by this Act (a) shall fail
to pay to the State of Texas any tax due and cwlng
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under the provisions of this Act, or. . .{(h) shall
fail to make and deliver to the Comptroller any re-
turn or report required herein to be made and filed
or (i) shall fail or refuse to comply with any provi-
sion of this Act or shall vioclate the same, or {(J)
shall fall or refuse to comply with any rule and reg-
ulation promulgated hereunder by the Comptroller or

74 m T e " el Parfait +a
violate the same, he shall forfeit to the State of

Texas as a penalty the sum of not less than Twenty-
five Dollars ($25) nor more than Five Hundred Doilars
($500). Each day's violation shall constitute a sep-
arate offense and incur another penalty, which, 1f
not paid shall be recovered in a sult by the Attorney
General in a court of competent jurisdiction in
Travls County, Texas, or any other court of competent
Jurisdiction having venue under exlisting venus Stat-
utes, Provided that in addition to the penaities
shown, 1if any retailer does not make remittance for
any taxes collected, or pay any taxes due the State
of Texas by sald retailer, within the time prescribed
by law, sald retaller shall forfeit to the State two
per cent (2%) of the amount due; and if said taxes
are not remitted or pald within twenty (20) days from
the date due, an addltional penaity of eight per cent
(B%) shall be forfeited. All past due taxes and pen-
alties shall draw interest at the rate of six per
cent (6%) per annum.'

"The questlon has arlsen in this Department as to
whether the Comptroller has the power or authority to
invoke the $25 penalty, flrst mentioned above in Sec-
tion 12, against the taxpayer and require its payment
under the bond without a court judgment."

House Bill 630, 54th Leg., which is codified as
Article 7047 1-1, provided an excise tax on sales of radio
and television sets. To paraphrase Section 12, gquoted above,
any person who falils to pay the tax provided by the Act, or
who is guilty of any of the acts or omissions specified,
shall forfelt to the State of Texas as a penalty the sum of
not less than $25 nor more than $500, and each day's viola-
tion shall constltute a separate offense and incur another
penalty, which, 1f not paid, shall be recovered in a sulf by
the Attorney General. 1t 1s clear from this language that
it is not necessary to file sult or take Judgment before
assessing the penalty against the taxpayer.

The obligors 1n a bond executed pursuant to a
statute are presumed to have known the terms of the statute
and to have contracted accordingly. 7 Tex. Jur. Section 24,
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p. 86. Section 6 (a) of House B1ll 630, S54th Leg., states
unequivocably that the bonds in question are conditioned
upon the remittance of all penalties provided iIn the Act.
The Act does not require a Jjudgment as a prerequisite to
the collectlion of a penalty under a bond. Consequently,
you are advised that the Comptroller of Public Accounts
may invoke the penalty provided in Sec. 12 of Article 7047
1-1 agalnst the taxpayer and require 1ts payment under the
bond required by Sec. & of sald Article without a court
Judgment.

SUMMARY

The Comptroller of Public Accounts of
the State of Texas has the power and author-
ity to invoke the penalty provided for in
Section 12 of Article 7047 1-1 V,C.S, and
require its payment under the bond requlred
by such Article without a court Jjudgment.

Yours very truly,

WILL WILSON
Attorney General
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